THE HUMAN SETTLEMENT DEVELOPMENT BILL 2024
(BILL NO….  OF 2024)


(to be presented by the Minister responsible for Housing)
MEMORANDUM OF OBJECTS AND REASONS

The object of this Bill is to provide for establishment of sustainable human settlements, and in particular, to –

(a)  establish the Human Settlement Development Authority;

(b)  regulate the development of human settlements in Eswatini; 
(c)  establish Human Settlement Appeal Tribunal;
(d)  provide for incidental matters; and
(e)  repeal the Human Settlements Authority Act, No. 2 of 1988.
______________________________________

SIFISO MAFELENKHOSINI KHUMALO

ATTORNEY GENERAL

AN ACT

Entitled

     An Act to establish the Human Settlement Development Authority; regulate the development of human settlement in Eswatini; to repeal the Human Settlements Authority Act, No.2 of 1988 and provide for incidental matters.
       ENACTED by the King and Parliament of Eswatini.

ARRANGEMENTS OF SECTIONS
PART 1

PRELIMINARY PROVISION
1. Short title and commencement

2. Interpretations

3. Application

Short title and commencement
1.
(1) This Act may be cited as the Human Settlement Development Act, 2024.

  (2) This Act shall come into operation on such date as the Minister may, by notice in the Gazette, appoint.

Interpretation
2. 
In this Act, unless the context otherwise requires -
‘agent’ means a town planner registered in terms of the Architects, Engineers. Surveyors and Allied Professionals Act of 2015 or its successor;
‘applicant’ means the owner of a property or an agent acting on behalf of a developer;
‘authority’ means the Human Settlement Development Authority established undersection 4;

‘developer’ means a juristic person who owns the property on which a human settlement is to be established;
‘development plan’ means the concept plan of a proposed human settlement;

‘general plan’ has the same meaning as ascribed to it in the Land Survey Act of 1961 or its successor;
‘human settlement’ includes the grouping of people, shelter, services and working places both in rural and urban areas comprising of land, infrastructure, shelter, social and economic facilities, industrial developments, special economic zones, commercial enclaves, agricultural developments and housing schemes or townships;

‘local authority’ has the same meaning as ascribed to it in the Urban Government Act No. 8 of 1969 or its successor;
‘minister’ means the Minister responsible for housing and urban development;
‘ministry’ means the Ministry for housing and urban development;
‘plot’ means an identified piece of land which is represented as an independent entity on a general plan and registered as erf, lot or stand in the Deeds Registry; 
‘presale’ or ‘selling of-plan’ means when land is offered for sale before the finalisation or development of infrastructure on condition that proceeds shall be utilised for the provision of requisite infrastructure services in a human settlement;
Application of Act
3. (1)
This Act shall apply to all human settlements including those in areas as the Minister may, by notice in the Gazette declare.
(2)  Subsection (1) shall be subject to the written approval of the King, whether generally or in any particular case, apply to any land vested in the Ngwenyama in trust for the Swazi Nation or to a Swazi Area as defined in the Safeguarding of the Swazi Areas Act, 1910 and the Definition of Swazi Areas Act, 1917.

(3) The Act shall also apply to human settlements and housing developments in the following –
(a) those comprising the subdivision of land into five (5) or more plots; and

(b)
those situated on four (4) or fewer plots that comprise residential uses of fifty (50) or more dwelling units.
Establishment of Authority.
4. (1)
There is established the Human Settlement Development Authority which shall consist of not more than nine (9) members appointed by the Minister as follows -
(a) four (4) members who shall have qualification and experience in the built environment not being public officers, one of whom shall be appointed a Chairperson.;
(b) four (4) public officers as follows –
(i) principal secretary of the ministry responsible or a relevant representative;
(ii) registrar of deeds or a relevant representative;
(iii) surveyor general or a relevant representative;
(iv) director from Eswatini environment authority or a relevant representative; and
(c) a secretary who shall be the Director of housing and human settlements by virtue of position or a relevant representative who shall not vote.
5.
A member of the Authority appointed under Section 4 (1) (a) shall hold office for a period not exceeding three (3) years which may be renewed for another single term.

Objectives and Functions.
6.
The Authority shall -
(a) assist Government in formulating policy relating to human settlements and uphold and give effect to such policy;

(b) ensure the orderly development of existing and future human settlements;
(c) facilitate the development of a finance mechanism for ensuring the supply and maintenance of approved housing and infrastructure in              Eswatini;
(d) develop and enforce appropriate standards for the provision of land, shelter and infrastructure by both private and public developers;

(e) regulate and approve human settlement applications and amendments of human settlement general plans or diagrams;

(f)  encourage and support research on appropriate methods of providing shelter and infrastructure;
(g) keep a register of all approved human settlements as well as monitoring of the approved human settlements; and
(h) perform all acts and things under this Act.

Vacation of office of members of the Authority.
7.
A member of the Authority appointed under Section 4 (1) (a) may-
(a) resign office by giving the Minister three months notice in writing;

(b) be removed by the Minister in writing where -
(i)   is absent from   three (3) consecutive meetings of the Authority without the leave of the Chairperson; 
(ii)  is unable or unfit to discharge the functions under this Act.

Meetings of Authority
8.
(1) 
The Authority shall hold a meeting once a month but may hold a special meeting upon request from the Minister.

(2)
The Chairperson shall convene and preside at all meetings of the authority.

(3)
Where the Chairperson is absent, the members present may nominate one of their members being not a public officer to preside over such meeting.

(4) Five (5) members shall constitute a quorum of which three (3) shall be in terms of section 4 (a).
(5) Decisions of the meeting shall be on majority, where there is equality of votes, the Chairperson shall have a casting or deliberate vote. 
(6) The Authority shall regulate its own meeting procedure.  
Establishment of a human settlement 

9.
(1) 
A developer shall not establish a human settlement, housing scheme or private housing scheme without the written permission of the Authority.

(2)
A person desiring to establish a human settlement, housing scheme or private housing scheme shall submit a development plan in writing to the Authority prepared by an agent in the manner in the prescribed form.
(3)
A development plan shall consist of technical and summary reports together with maps and proposal indicating the manner in which that land in a specified area may be used, and the stages by which development is to be carried out.

(4)
All human settlement development plans shall comply with provisions of this Act and the Town Planning Act of 1961 or its successor.
(5) 
The Minister may, in consultation with the Authority and local authority, by written notice –
(a)
order a development plan to be prepared for any area including those areas deemed to be informal settlements specified in the notice; and

(b)
change the areal extent of a development plan in paragraph (a) in such manner deemed necessary. 
(6)
The Authority may recommend to the Minister that a developer be compelled to comply with subsection (4)
(7) 
Where a development plan is submitted to the Authority, such Authority shall prepare a notice, which the developer shall publish in a daily newspaper circulating in Eswatini, seven (7) days apart, stating that the plan is available for inspection.
(8)
A development plan shall be available for public view at the Ministry and at a local authority nearest to the proposed development, during normal business hours.

(9)
Upgrading of informal settlements shall be in terms of subsection (4) in a manner prescribed. 
Objections

10.
(1)
The notice referred to in section 9, shall call upon a person who desires to make any representation in relation to the development plan to make such representation to the Authority in writing within a period of twenty-one (21) days after the date of the first publication.
(2) 
A person may, individually or jointly with others, object in writing to the granting of permission by the Authority. 

(3)
Upon receipt of any representation or objection, the Authority may invite all parties involved for determination, after which an appropriate decision shall be given by the Authority.

Granting of permission 

11.
(1) 
The Authority may grant or refuse an application for permission to establish a human settlement or to amend the general plan or diagram of an approved human settlement within eight (8) weeks from the date of receiving the application.

(2)  
Where the Authority refuses an application it shall, upon request by the applicant in writing, provide the applicant with reasons for such refusal.

(3)  
Where the Authority grants permission to an application, the Authority may specify, amendments to the plans and the conditions, if any, subject to which the permission is granted.
(4)
Where such application is granted, the Authority shall notify the applicant and such other person, as the Authority may deem necessary in writing.

Submission of plans to Surveyor General

12.

(1)
An applicant shall lodge for approval by the Surveyor General under the Land Survey Act No. 46 of 1961, such plans and diagrams as may be necessary for the establishment of the human settlement or for the amendment of the general plan or diagram of an approved human settlement within a period of six (6) months from –
(a)   the date of the notification under Section 11 (4); or  

(b)   the determination of an appeal under Section 21 or such further period as the Authority may determine.
(2) 
Upon approval of the plans and diagrams or the amended general plan under subsection (1), the Surveyor General shall, in writing notify the applicant and the Authority.
(3)
Applicant shall submit to the Authority an approved general plan in terms of subsection (2) above.
(4) 
Where the applicant fails to lodge such plans and diagrams or amended general plan with the Surveyor General as required under subsection (1) the application granted by the Authority shall stand as cancelled unless the developer requests the Minister to determine.

Provision of infrastructure services to a human settlement

13.
(1)
The provision and installation of infrastructure services to a human settlement shall comply with standards as required by the Authority and relevant agencies involved in the establishment of a human settlement.


(2) 
The developer shall provide requisite infrastructure services within five (5) years from the date of permission granted in terms of section 11 and 12.

Financing of a human settlement development

14.
(1)
Upon receipt of permission in terms of section 11, the developer shall advise the Authority on the feasibility and sourcing of finance for the development. 
(2)
A developer may consider a phased approach or selling plots off-plan to raise funds for the purpose of the development of infrastructure services relating to the human settlement and shall apply to the Authority for such in line with the manner as prescribed.
(3)
The Authority may grant or deny an application to sell plots off-plan.

(4)
Where the Authority grants permission to sell plots off-plan, such Authority shall prescribe specific conditions as may be necessary.

Declaration of approved human settlement.
 15.
 (1)
 After the Surveyor General has notified the applicant and the Authority under Section 12 (2) of his approval, the Authority shall cause to be carried out inspection of the human settlement or the amended general plan or diagram of the approved human settlement in order that all the conditions of the approval have been fulfilled.

 (2)
 Where the Authority is satisfied that all the conditions of approval have been upheld, it shall through the Minister, by notice in the Gazette declare the human settlement to be an approved human settlement or the amended general plan or diagram of the approved human settlement to be an approved general plan or diagram.

(3) 
Where a developer is granted permission to establish a human settlement in terms of section 13, a partial declaration shall be issued in the manner prescribed in subsection 2 with specific conditions relating to the financing of infrastructure services for the human settlement.  

Submission of plans to Registrar of Deeds.

 16.
 (1)      Applicant shall lodge with the Registrar of Deeds a plan, diagram or the amended general plan or diagram with the relative title deeds for registration or endorsement under the provisions of the Deeds Registry Act of 1968 or its successor, within six (6) months in terms of section 15.
 (2) 
Where the applicant fails to lodge such plans, diagrams or amended general plan or diagram together with the title deeds as required under subsection (1), the Authority may by notice in the Gazette revoke the notice issued under Section 15.

(3) 
Where the whole of the land held under such title deeds is comprised in the human settlement or in the amended general plan or diagram, the Registrar of Deeds shall make on each title deed and on the duplicate originals thereof filed for record, an endorsement that the land has been laid out as a human settlement. 

(4) 
Where, a portion of land to be subdivided is comprised in the human settlement or in the amended general plan or diagram, applicant shall take out a certificate of registered title of the portion so comprised which shall be endorsed on the original title deed. 
Transfer of land to Government
17.
(1)      After publication of a notice in terms of Section 15, applicant shall at own cost, transfer to government a developable land or plot that has been reserved for public facilities or public open space; such plot shall be relative to average plot size in the human settlement which shall be at a suitable location subject to the sub-divisions as shall be prescribed.
(2) Where a developer fails to comply with subsection (1) such developer shall transfer to government the equivalent monetary value of the plot referred to in subsection (1) at market value.
(3) Until such land or plots in the human settlement has been transferred as provided for in subsection (1) and (2), no transfer of any other land or plots in the human settlement shall be registered in the Deeds Registry except with the written permission of the Authority.

(4) Government or the local authority within whose jurisdiction the human settlement is situated, shall be responsible for the up-keep and maintenance of all plots referred to in subsection (1).
(5) 
Where a land or plot, which have been transferred under subsection (1) are no longer required for government purposes, the Minister may-

(a) sell the land or plot, in which case the proceeds less any expenditure incurred by Government in the development of the property or any improvement shall be used for the benefit of the approved human settlement;

(b)  donate the land or plots to any person or corporate body for beneficial use in relation to the approved human settlement;

(c) exchange the land or plots for another piece of land or plots for
          Government use within the approved human settlement.

Modification of an approved plan

18. 
(1)
A developer shall submit to the Authority a proposal for the modification of approved development plan and general plan.


(2)
Where modification of an approved development plan for an area is approved, the developer shall prepare and submit updated changes to the development plan to the Surveyor General, Authority and Registrar of Deeds.


(3)
Where an application for amendment of an approved development plan or general plan is made under the provisions of this Act, the Authority shall within twenty-one (21) days give notification to the applicant in the manner provided under section 11.

Extension of human settlement boundary
19. 
(1) 
A developer may, for purposes of incorporating a portion of land adjacent to an approved human settlement, apply for extension of its boundary to include such area; provided the developer owns the said portion of land.
(2)
An application for extension of an approved human settlement boundary or area in terms of subsection (1) shall be submitted to the Authority in writing in a prescribed manner.

(3) 
Where the boundary or area of a human settlement is approved for extension, the developer shall prepare and lodge updated changes to the general plan in terms of section 12.

(4)
Where a human settlement boundary or area is extended under this Act, the Authority shall by notice in the Gazette declare the extension of the approved human settlement.
Authority may require compliance
20.
 (1) 
Where a person carries out any work in contravention of any provision of this Act and receives notice in writing from the Authority requiring him to demolish or alter such work so as to bring it into conformity with the provisions of this Act, such a person shall within twenty-eight (28) days comply with the requirement. 
(2)   Where after the expiration of the notice referred to in subsection (1), such person has not complied with the requirements of the notice, the Authority shall give a second notice requiring such a person within 14 days of the notice to comply with the first notice.

(3)
The Authority, notwithstanding any other law, may request a person, board or authority empowered to demolish or alter or discontinue the provision of any services or to cancel or withhold licence benefits granted in respect of the human settlement. 
(4)
Failure by a person in terms of subsection (2) to comply within the fourteen (14) days, the Authority shall cause such demolition, alteration or modification in accordance with the requirements of the first notice and any expenses reasonably incurred by the Authority or other affected parties, shall be recovered as civil debt from such person.

Revocation of an approved development plan
21.
 (1) 
A developer may apply to have an approved development plan revoked
where no transfer of land has been initiated and it is apparent that a development is not viable.
       (2) 
The Authority may revoke an approved development plan where the developer–

(a) has breached stipulated conditions of an approval granted under this Act; 

(b) is declared insolvent; or
(c) is engaged in fraud.
(3) 
Where land is transferred and is affected by revocation in subsection 2, the developer shall be liable to reimburse the affected parties.
(4)
Such revocation shall follow notice in the manner provided in section 9, after which parties affected shall be engaged.

(5)
The Minister shall give notice of revocation in the Gazette.
Appeal against decision of the Authority.
22.        A person aggrieved by a decision of the Authority, condition of approval or a notice issued under Section 20 may, within twenty-one (21) days of such decision or receipt of the notice, as the case may be, appeal to the Tribunal through the Minister.
Appeal Tribunal

23.
(1)
There shall be established a human settlement appeal tribunal to be appointed by the Minister which shall comprise of four (4) members –

(a)    two (2) persons with knowledge in housing or urban planning

or engineering which shall not be public officers, one of which shall be a Chairperson.
(b)    attorney general or a relevant representative; and
(c)     secretary who is the director of housing and human settlement or a relevant representative who shall have no voting power.
(2)
The tribunal shall hear and determine all appeals submitted to such tribunal within twenty-one (21) days.
(3)
The term of office of the tribunal shall be three (3) years, which may be renewable for a single term.
(4)
The tribunal shall determine its own procedure.

(5)
Decisions of the tribunal may, be reviewed in the High Court.

Offences and penalties
24.
 Failure to comply with conditions set out in terms of section 11 and 20 or contravention of any provision under this Act, shall on conviction be liable to imprisonment for a period not exceeding five (5) years or a fine not exceeding five hundred thousand (E500, 000.00) emalangeni or both.
Regulations
25. 
The Minister may make regulations-
(a) prescribing the form of application to be made under this Act;

(b) prescribing the form of granting or refusing an application under this Act;

(c) prescribing the standards of existing human settlements in order to bring them into conformity with Government policy;

(d) prescribing the fees payable under this Act and or allowances payable;

(e) generally, for the better carrying out of the provisions of this Act.

Transitional provisions

26.
 (1) 
Any applications, which are pending on the date of coming into operation of this Act before any Board, shall be considered by the Authority as if they had been made to the Authority under this Act.

(2) 
Any private townships, housing schemes or private housing schemes established under the Human Settlements Authority Act No.2 of 1988 prior to the commencement of this Act shall be deemed to have been established, approved, proclaimed or recognised as such under this Act.

(3)
Schedules, notices, forms, standards, fees and practices that existed in the Human Settlements Authority Act No. 2 of 1988 shall continue to exist until repealed by regulations under this Act.  


Repeal

26.
The Human Settlements Authority Act No. 2 of 1988, is repealed. 
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