CITIZENS ECONOMIC EMPOWERMENT BILL, 2011

(Bill No.23  Of   2012)

(To be presented by the Minister responsible for Commerce, Industry and Trade)

MEMORANDUM OF OBJECTS AND REASONS

The objects of this Bill are to -

(a)
Establish a Citizens Economic Empowerment Board and to define the functions and powers of the Board;

(b)
Promote the economic empowerment of targeted citizens, citizen empowered companies, citizen influenced companies and citizen owned companies;

(c)
Promote gender equality in accessing, owning, managing, controlling and exploiting economic resources;

(d) Encourage an increase in broad-based and effective ownership and meaningful participation of a targeted citizen, a citizen empowered company, a citizen influenced company and a citizen owned company in the economy in order to contribute to sustainable economic growth; 

(e) Remove social customs, statutory provisions or other practices that limit access by a particular gender to skills training that is essential for effective participation in the economic sector;

(f) Promote equal opportunity of a targeted citizen, a citizen empowered company, a citizen influenced company and a citizen owned company in accessing and being awarded procurement contracts and other services from a State institution;

(g) Promote Greenfield investment through joint ventures and partnerships between local and foreign investors in order to enhance broad-based economic empowerment.

(h) Harmonise existing organisations responsible for economic empowerment of citizens; and
(i)
Provide for matters connected therewith or incidental thereto.
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A BILL

Entitled

An Act to establish a Citizens Economic Empowerment Advisory Board and to define the functions and powers of the Board; promote the economic empowerment of targeted citizens, citizen empowered companies, citizen influenced companies and citizen owned companies; promote gender equality in accessing, owning, managing, controlling and exploiting economic resources; encourage an increase in broad-based and effective ownership and meaningful participation of a targeted citizen, a citizen empowered company, a citizen influenced company and a citizen owned company in the economy in order to contribute to sustainable economic growth; remove social customs, statutory provisions or other practices that limit access by a particular gender to skills training that is essential for effective participation in the economic sector; promote equal opportunity of a targeted citizen and a citizen empowered company, a citizen influenced company and a citizen owned company in accessing and being awarded procurement contracts and other services from a State institution; promote Greenfield investment through joint ventures and partnerships between local and foreign investors in order to enhance broad-based economic empowerment; harmonise existing empowerment organisations; and provide for matters connected therewith or incidental thereto.

ENACTED: by the King and the Parliament of Swaziland.

PART 1

PRELIMINARY

Short title and commencement.

1.
This Act may be cited as the Citizens Economic Empowerment Act, 2010, and shall come into force three months after the date of publication in the Gazette.

Application.

2.
Notwithstanding any other written law in force at the commencement or after the commencement of this Act, this Act shall apply to all sectors of the economy, including the value chain, and to -

(a)
State institutions; and

(b)
An employer that employs up to fifty people; in so far as broad-based economic empowerment is concerned, as provided for in this Act.

Interpretation.

3. In this Act, unless the context otherwise requires -

“Board means the Citizens Economic Empowerment Advisory Board established under section 4;

“broad-based economic empowerment” means the economic empowerment of -

(a)
atargeted citizen;

(b) 
acitizen empowered company;

(c)
acitizen influenced company; and

(d)
acitizen owned company,

through diverse but integrated socio-economic strategies that include ownership of productive assets and resources, increasing the levels of employment in the formal sector, expanding literacy and skills development and ensuring preferential procurement and access to services of a State institution;

“Chairperson” means the person appointed as Chairperson of the Board under section 
7(1);

“Citizen” means a citizen of Swaziland as contemplated in the Citizenship Act, No. 14 of 1992, as read with Chapter IV of the Constitution;

“Citizen empowered company” means a company where twenty-five to fifty percent of 
the equity of that company is owned by citizens;

“Citizen influenced company” means a company where five to twenty-five percent of the equity of that company is owned by citizens and in which citizens have significant control of the management of the company;

“Citizen owned company” means a company where at least fifty point one percent of the equity of that company is owned by citizens and in which citizens have significant control of the management of the company;

“Citizens economic empowerment development services” includes advisory service promoting training and financing, facilitating the preparation of business plans, 
project proposals, loan applications, financial statements, audited statements of 
expenditure and accounts and other similar services;

“Code” means a code of good practice issued by the Board under section 19;
“Committee” means a committee of the Board, established under paragraph 2(1) of 
the Schedule;

“Company” has the same meaning as in the Companies Act, No. 8 of 2009;

“Co-operative” means a co-operative society within the meaning of the Co-operative 
Societies Act, No. 5 of 2003;

“Economic resources” includes natural, physical, technical, human and financial 
resources;

“Empowerment” means an integrated broad-based and multi-faceted strategy aimed at substantially increasing meaningful participation of a targeted citizen, a citizen empowered company, a citizen influenced company and a citizen owned 
company in the economy and decrease income inequalities;

“Financial institution” means a person who holds a financial institutions licence under the Financial Institutions Act, No.6 of 2005;

“Financial resources” includes credit, wages, cash and financial guarantees;

“Gender” means female or male and the role individuals play in society as a result of their sex and status

“Government Buyer” has the same meaning as in the Procurement Regulations, of 2008;

“Greenfield investment” means new investment;

“HIV/AIDS” means the human immunodeficiency virus or the acquired immunodeficiency syndrome

“Human resources” includes labour, educational opportunities, knowledge, knowledge management and information;

“Learnership” includes mentorship, structured learning and practical work experience of aspecified nature and duration;

“Medium enterprise” means a business enterprise the amount of total investment of  which, 
excluding land and buildings and annual turnover, does not exceed a numerical value prescribed by the Minister and which employs up to fifty  people;

“Member” means a member of the Board;

“Micro enterprise” means a business enterprise the amount of total investment of which, excluding land and buildings and annual turnover, does not exceed a numerical value prescribed by the Minister and which employs up to three people;

“Minister” means the Minister responsible for commerce.

“Ministry” means the Ministry responsible for commerce.

“Natural resources” means land, minerals and water;

“Physical resources” includes personal property, intellectual property and 
infrastructure;

“Reasonable adjustment” means a modification or adjustment to a job or working 
environment that enables a targeted citizen to have access to, participate or 
advance, in employment;

“Regional area” means an area in Swaziland that is economically depressed;

“Sex” means female or male;

“Small enterprise” means a business enterprise the amount of total investment of which excluding land and buildings and annual turnover, does not exceed a numerical value prescribed by the Minister and which employs up to ten

people;

“State institution” includes a ministry or department of the Government, a public office or agency or institution, a statutory body or a company in which the Government 
has a controlling interest, a local government authority, a Board or a body 
established under the Constitution;

“Status” includes age, HIV/AIDS status or other diseases, disability, social standing, economic standing or rural or urban location;

“Supportive culture” includes support from companies to enable a person to start up a business, timely payments to suppliers by State institutions and social investments made by companies to encourage socio economic growth and development such 
as housing, transport, health care, sports, HIV/AIDS programmes, skills development programmes, environmental responsibilities and charitable donations;

“Targeted citizen” means a citizen whose access to economic resources and development capacity has been constrained due to various factors including race, sex, educational background, status and disability;

“Technical” includes know how, knowledge and technology;

“This Act” includes a code of good practice or regulation made under this Act;

“Value chain” means a sector of the economy that may have an impact on the empowerment of a targeted citizen and includes the specific value additions at all 
levels of a process in the different sectors of industry.

PART II

CITIZENS ECONOMIC EMPOWERMENT ADVISORY BOARD

Citizens Economic Empowerment Advisory Board.

4.


(1)
There is established a Board to be known as the Citizens Economic Empowerment Advisory Board, the functions of which are stated in section 6.


(2)
The Schedule applies to the Board.
Seal of Board.

5.


(1)
The seal of the Board shall be such device as may be determined by the Board and shall be kept by the Secretariat designated under section 12.

(2)
The affixing of the seal shall be authenticated by the Chairperson or any other person authorised in that behalf by a resolution of the Board.


(3)
A document purporting to be under the seal of the Board or issued on behalf of the Board shall be received in evidence and shall be deemed to be so executed or issued without further proof, unless the contrary is proved.

Functions of Board.

6.


(1)
The functions of the Board shall be to promote the empowerment of citizens whose access to economic resources and development capacity has been constrained due to various factors including race, sex, educational background, status and disability.


(2) 
Without limiting subsection (1), the functions of the Board are to -

(a) 
Advise on the necessary changes to various types of legislation for 
the effective delivery of economic empowerment initiatives;

(b) 
Promote gender-equality in accessing, owning, controlling, 
managing and exploiting economic resources;

(c)
Encourage effective and meaningful participation of a targeted 
citizen in the economy in order to contribute to sustainable 
economic growth;

(d) 
Ensure equal opportunities for, and where necessary, ensure preferential treatment to, a targeted citizen, a citizen empowered company, a citizen influenced company and a citizen owned company in accessing procurement contracts and other services of a State Institution

(e) 
Promote the subcontracting of services, materials and equipment from a targeted citizen, a citizen empowered company, a citizen influenced company and a citizen owned company;

(f)
Identify business opportunities for targeted citizens;

(g)
Mobilise resources for economic empowerment programmes;

(h) 
Commission and conduct research for economic empowerment;

(i) 
Develop innovative ways of creating business opportunities such as identifying services which a State institution needs to outsource;

(j) 
Develop business ideas and import business ideas from other countries and disseminate such ideas to targeted citizens in order to interest them in developing those ideas into business ventures;

(k)
Undertake information, education and communication activities for 
targeted citizens, citizen empowered companies, citizen influenced 
companies and citizen owned companies on various empowerment 
schemes available;

(l) 
Review the framework for the provision of development services to 

a small micro and medium enterprise in response to changing 
circumstances;

(m)
Develop or facilitate the development of sector codes and codes of 
good practice for economic empowerment;

(n) 
Promote a savings culture amongst citizens;

(o)
Explore ways of fostering business linkages, such as joint ventures 
and partnerships in Greenfield investments;

(p)
Keep under review the economic empowerment policy;

(q) 
Propose changes to the education curricula of Swaziland in order to 
inculcate an entrepreneurial culture amongst citizens;

(r)
Promote or undertake a civic education and awareness programme 
which will ensure an orientation of all institutions and persons to 
the maintenance of a positive work culture;

(s) 
Encourage increased investments in education and training in the 
labour 
market;

(t)
Encourage the use of the workplace as an active learning environment;

(u) 
Encourage public and private institutions to provide opportunities to a targeted citizen to acquire necessary skills training and work experience;

(v)
Monitor and evaluate economic empowerment initiatives;

(w)
Take stock of existing Funds established by any other written law in Swaziland, and submit a list of those Funds to the Ministry within a period of three months after the coming into force of this Act; 

(x)
Subject to section 12(7) of the Finance Management and Audit Act, No. 18 of 1967, recommend to the Minister responsible for finance the establishment, by order published in the Gazette, of a special Fund that the Board may consider necessary for the advancement of the objects and purposes of this Act, and to recommend the closure of that Fund;

(y)
Harmonise existing organisations responsible for economic empowerment

(z)
Facilitate the timely payment to a targeted citizen, a citizen empowered company, a citizen influenced company and a citizen owned company, for a service rendered by that citizen or company.

(3)
In order to advance the objects and purposes of this Act, the Board may, with the approval of the Minister and the Minister responsible for finance, access funds that are appropriated to a Fund established under section 12 of the Finance Management and Audit Act, No. 18 of 1967.

(4)
In carrying out the functions of the Board under subsection (2), the Board shall take into account and be consistent with -


(a)
Sectoral programmes developed by the Government in the




national development plans of the Government;


(b) 
Policies of the Government relating to decentralisation, gender, 



the youth, technical education and vocational training, land, 



trade, commerce and investment; and


(c) 
An initiative of the Government for the enhancement of 




partnerships and joint ventures between local and foreign 




investors.

(5)
In the performance of the functions of the Board under this Act, the Board shall effectively liaise with and consult an appropriate State institution and shall have the power to give such instructions or directions to a State institution or a company for the purposes of fulfilling the mandate of the Board under this Act.

(6) 
The Board shall develop and recommend to the Minister criteria to test the means of a targeted citizen so as to distinguish a citizen who has the capacity to sustain himself, and the Minister shall prescribe those criteria.

(7) 
The Minister may give to the Board such general or specific directions with respect to the discharge of the functions of the Board as the Minister considers appropriate and the Board shall give effect to those directions.

(8) 
The Board may, after the approval of the Minister, enter into agreements with an organisation or institution on a matter relevant to the carrying out of the functions of the Board under this Act.

Composition ofBoard.

7.



(1)
The Board consists of the following part-time Members who shall be appointed by the Minister, in writing

(a) 
A Chairperson who shall be from the private sector and shall possess such professional qualifications as are necessary for the achievement of the objects of this Act;

(b)
The Principal Secretary in the Ministry responsible for Commerce,

             Industry and Trade or a representative of the Principal Secretary;

(c) 
The Principal Secretary in the Ministry responsible for Finance or a representative of the Principal Secretary;

(d) The Principal Secretary in the Ministry responsible for Labour and Social security or a representative of the Principal Secretary;

(e) The Principal Secretary in the Ministry responsible for Natural resources and Energy or a representative of the Principal Secretary;

 (f)
The Attorney-General or a representative of the Attorney-General;

(g) 
One person representing the youth and nominated by the Swaziland National Youth Council;

(h)
Two persons, each representing the private sector and civil society 
organisations, respectively, who shall be appointed for their ability and  
experience in labour, business, finance or accountancy professions;

(i)
One person representing the University of Swaziland, who shall be  
nominated by 
the Council of the University;

(j)
One person representing the Central Statistical Office;

(k) 
One person representing labour/ workers

(l)
One person representing the disabled.

(m)       One person representing the King.

(n)        One person representing financial institution / banking sector.

(o)        One person representing agricultural sector.

(2)
At least one third of the Members shall be women.
(3) The Vice-Chairperson shall be elected by the Members from among their number.

Disqualification from appointment.

8.


A person shall not be qualified for appointment as a Member if that person -

(a)
 Is not a citizen of Swaziland;

(b)
Has been declared insolvent or bankrupt;

(c)
Is declared to be of unsound mind;

(d)
Has been convicted of an offence involving fraud or dishonesty;

(e) Has been convicted of an offence under a written law and sentenced to a term of imprisonment of not less than six months, without the option of a fine; or

(f) Has been dismissed from an office for gross mismanagement.

Tenure of office and vacancy.

9.


(1)
Subject to subsection (2), a Member appointed under paragraphs (g) to (l), inclusive, of section 7(1), shall be appointed for a period of three years on such terms and conditions as the Minister may determine.

(2)
In the case of the first Board appointed after the commencement of this Act, four of the  Members appointed under paragraphs (g) to (l), inclusive, of section 7(1), shall be appointed for a period of two years and two of the  Members shall be appointed for three years.

(3)
A Member, other than a Member appointed under paragraphs (a) to (f) inclusive, of section 7(1), may be re-appointed for only two further terms after the expiry of the initial period of appointment.  

(4)
A  Member, other than a Member appointed under paragraphs (a) to (f) inclusive, of section 7(1), may resign the office of  Member upon giving one month’s notice, in writing, to the Minister, or upon giving such shorter period of notice as may be agreed by the Minister and the Member.


(5)
The office of a Member shall become vacant if the Member -

(a)
Resigns from that office by letter addressed to the Minister;

(b)
Is absent, without reasonable excuse, from three consecutive 
meetings of the Board of which the Member has had notice;

(c) 
Ceases to be a representative of the organisation that nominated the 
Member;

(d)
Becomes mentally or physically incapable of performing the duties 
of a Member;

(e)
Is declared bankrupt or insolvent;

(f)
Is convicted of an offence involving fraud or dishonesty;

(g)
Is convicted of an offence under a written law and is sentenced to imprisonment of not less than six months, without the option of 
a fine; 

(h)
Conducts oneself in a manner which, in the opinion of the Minister, would bring disrepute to the Board or prejudice the activities of the Board; or
(i)
Ceases to be a citizen of Swaziland.


(6) 
On the expiration of the period for which a Member is appointed, the



Member shall continue to hold office until a successor has been appointed, but in

no case shall the further period exceed four months.

Filling of casual vacancy.

10.


(1)
Whenever the office of a Member becomes vacant before the expiry of the term of office of that Member, the Minister may appoint another Member in place of the Member who vacates office, but that Member shall hold office only for the unexpired portion of the term of the Member who vacates the office.

(2)
The Member appointed under subsection (1) shall be nominated by the organisation of which the Member who vacates office was a representative.

Allowances.
11. 

A Member shall be paid such allowances as are prescribed by the Minister responsible for finance for similar Boards.

Secretariat.

12.


(1)
The Ministry shall designate such number of officers as the Minister considers appropriate, from the Small Micro and Medium Enterprises Unit, and the Investment Policy Unit, in the Ministry, to be the Secretariat of the Board.

(2) The functions of the Secretariat are to -

(a) Organise and service the meetings and sittings of the Board;

(b) Keep records of all deliberations and decisions of the Board; and

(c) Follow up as the executive support of the Board the issues and decisions of the Board towards implementation, and report at subsequent meetings of the Board.

PART III

ECONOMIC EMPOWERMENT MEASURES

General Economic Empowerment Measures.

13.


(1)
In this part, the words “economic empowerment measures” include actions designed to ensure broad-based economic empowerment of a targeted citizen, a citizen empowered company, a citizen influenced company and a citizen owned company, as specified under this Act.

(2)
A State institution and a company shall implement economic empowerment measures including the following -

(a)
The identification and elimination of employment barriers in the employment 
policy or practice of the State institution or company which adversely affect a targeted citizen;

(b)
Measures designed to further diversity and inclusiveness in the workplace based on dignity and respect of all people;

(c)
Making reasonable adjustments for targeted citizens in order to ensure 
that they enjoy equal opportunities and are equitably represented at board and management levels and in the workforce; and

(d)
Taking measures to -

(i) 
Ensure the equitable representation of suitably qualified people from targeted citizens in all occupational categories and levels in 
the workforce; and

(ii) Retain and develop targeted citizens in employment and implement appropriate training programmes under any legislation providing for skills development.

Preferential Procurement.

14.


(1)
Notwithstanding the Procurement Act, 2011 or any other written law relating to the procurement of public servicesand goods, the Board shall, in consultation with the Government Buyer or any other body established by law to deal with the procurement of public services and goods, determine the thresholds to be prescribed for the participation of a targeted citizen, a citizen empowered company, a citizen influenced company and a citizen owned company in tender for the procurement of services and goods for a State institution at national, regional and local levels.

(2)
The Board shall develop, in consultation with the Government Buyer or any other body established by law to deal with the procurement of public services and goods, policy guidelines to ensure that a targeted citizen and a company specified under subsection (1) are given preferential treatment in accessing and being awarded tenders for procurement of services and goods for any State institution.

Promotion of local and foreign Investment.
15.


The Board shall, in liaison and close consultation with State institutions responsible for investment, trade development, tariff imposition and rebates, pension, securities and finance, promote and facilitate increased flow of local and foreign investment into the economy by, amongst other measures, fostering the creation of an

enabling macro economic and micro economic environment -

 (a)
Which does not constrain the inflow of local and foreign investment;

(b)
That is conducive to the promotion of a savings culture amongst citizens;

(c)
That ensures mandatory contributions to national pension schemes and 
    funds by employers and employees; and

(d)
That ensures timely and priority payments to micro and small enterprises, in particular, to targeted citizens, citizen empowered companies, citizen influenced companies and citizen owned companies.
Investment opportunities.

16.


(1)
Notwithstanding any other written law after the commencement of this Act, the Ministry shall reserve, as prescribed by the Minister, specific areas of commerce, industry and trade for targeted citizens, citizen empowered companies, citizen influenced companies and citizen owned companies.


(2) 
Notwithstanding any other written law after the commencement of this Act -

(a)
Where a business deals with technological developments, as prescribed by the Minister, a targeted citizen and a company specified under subsection (1) shall be granted concessionary licences;

(b)
Licences to foreign investors to engage in specific businesses, as prescribed by the Minister, shall be granted on the basis of joint ventures and partnerships with a citizen and a citizen empowered company;

(c)
Every State institution shall apply criteria, prescribed by the Minister, for a particular licence or concession in relation to a specific business, prescribed by the Minister, when granting a licence or concession to a person to operate an asset or enterprise on  behalf of that State institution; and

(d) 
Priority for concessions, licences and incentives given under a written law shall be granted to a company that is implementing a broad-based economic empowerment programme under this Act.

Regional development.

17.


The Board shall encourage State institutions responsible for sectors that impact on economic development to-


(a) 
Scale up investment in regional areas;

(b) 
Develop a programme to provide for the establishment of co-operatives and other community based projects in regional areas;


(c)
Introduce incentives for financial and other institutions to operate in 



regional areas;


(d) 
Provide matching grant funds to private sector investors willing to invest 



in viable projects in regional areas in partnerships with local communities; 


and


(e)
Introduce awards to companies that support broad-based economic



empowerment programmes in regional areas.

Supportive culture.

18.


The Board shall promote a supportive culture -

(a)
That permeates all levels of institutions, through and amongst persons who 
are leaders in all sectors of the economy;

(b)
By ensuring that a targeted citizen, a citizen empowered company, a citizen influenced company and a citizen owned company is given priority when payments for services rendered or goods supplied are being made;

(c) 
By ensuring that incentives are granted to companies that introduce 
supportive culture programmes; and

(d)
Where loans obtained are paid back timely.

Codes of goods Practice.

19.


(1)
In order to promote the purposes of this Act, the Board shall, by notice in the Gazette, issue codes of good practice on broad-based economic empowerment programmes which shall include -

(a)
The further interpretation and definition of broad-based economic empowerment and the categorisation of the different State institutions and companies;

(b) 
Qualification criteria for preferential treatment in procurement and other economic activities;

(c)
Indicators to measure broad-based economic empowerment;

(d)
The weighting to be attached to broad-based economic empowerment indicators referred to in paragraph (c);

(e) 
Guidelines for State institutions and companies to enable them to draw up codes of good practice and sector codes for their sectors; and

(f)
Any other matter necessary to achieve the objectives of this Act.


(2)
A strategy issued by the Board under section 22shall be taken into

account in preparing a code of good practice.


(3) 
A code of good practice issued, under subsection (1), shall specify -

(a)
Targets consistent with the objectives of this Act; and

(b)
The period within which those targets must be achieved.

(4) 
In order to promote the achievement of equality of women, a code of good practice issued under subsection (1) and targets specified in a code of good practice, under subsection (3), may distinguish between each gender.

(5)
The Board shall, before issuing, replacing or amending a code of good practice issued under subsection (1) –

(a)
Publish a draft code of good practice in the Gazette for public 
comment; and

(b)
Grant interested persons a period of at least 30 days to comment on 
the draft code of good practice.

Status of code of good practice.

20.


A State institution shall take into account and, as is reasonably possible, apply any relevant code of good practice issued under this Act in - 

(a) 
Determining qualification or criteria for the issuing of licences, concessions or other authorisations under any law;

(b) 
Developing and implanting a preferential procurement policy;

(c) 
Determining qualification or criteria for the sale of State owned enterprises; and

(d) 
Developing criteria for entering into partnerships or joint ventures with the 
private sector.

Mechanisms for measuring progress

21.


The Board shall, for the purposes of measuring the progress made in achieving broad-based economic empowerment - 

(a) 
Ensure that codes of good practice are published in the print and electronic 
media;

(b) 
Develop a score card to measure, evaluate and ensure compliance with this 
Act and any regulations made under this Act; and

(c)
Receive regular returns of relevant information from those involved in the


economic empowerment programme.

Strategy for broad-based economic empowerment.

22.


(1)
The Board -

(a) Shall issue a strategy for broad-based economic empowerment; and

(b) 
May change or replace a strategy issued under this section.

(2) 
A strategy under this section shall -

(a)
Provide for an integrated, co-ordinated and uniform approach to 
broad-based economic empowerment;

(b) 
Develop guidelines for financing broad-based economic 
empowerment;

(c) 
Provide a system for State institutions and companies to prepare 
broad-based economic empowerment plans and to report on compliance with those plans;

(d) 
Publish penalties for failure to render a report as required under 
paragraph (c); and

(e) 
Be consistent with this Act.

Sector codes.

23.
The Board shall promote sector codes for particular sectors of the economy and shall ensure that the codes are published in the Gazette, for general information, if the Board is satisfied that the codes –

(a)
Were developed by the major stakeholders in that sector; and

(b)
Advance the objectives of this Act.

PART IV

GENERAL PROVISIONS

Assessment of Compliance.

24.
In determining whether a State institution or a company iscomplying with this Act, the Board or a person authorised by the Board shall take into account -

(a) 
Progress made in implementing this Act by State institutions and 




companies operating under comparable circumstances and within the same 


sector;

(b) 
Efforts made by the State institution or the company to implement the 



sector code;

(c) 
The extent to which the State institution or the company has made progress 


in achieving broad-based economic empowerment; and

(d)
Any other factor that the Minister may prescribe.
Undertaking by State institution.

25.


(1)
If the Board has reasonable grounds to believe that a State institution or a company has failed to -

(a) 
Submit a progress report as required by section 26; and

(b) 
Publish a report of that State institution or company as required by section 26,

The Board shall request and obtain a written undertaking, from that State institution or company that the institution or the company shall comply with this Act within a specified period.

(2)
A State institution or a company that repeatedly fails to comply with subsection (1) shall be barred from accessing moneys from the Fund or from benefiting from an incentive under this Act.

Progress report.

26.


(1)
A State institution and a company shall submit to the Board, once every year, a report on the progress being made to achieve broad-based economic empowerment in accordance with a sector plan or strategy.

(2)
A State institution and a company shall publish a summary of the progress report in the annual report of that State institution or company.

Register and database. 

27.


The Board shall keep a comprehensive database on, and register, every citizen owned company, citizen empowered company and citizen influenced company identified by the Board for purposes of this Act.

Entry and inspection.

28.
The Board may enter and inspect, during reasonable hours, the premises of a State 
institution or a company to ensure that this Act is being complied with.

Obstruction, undue influence and false information.

29.


(1)
A person shall not -

(a)
Obstruct or attempt to improperly influence any other person who 
is exercising a power or performing a function under this Act; or

(b)
Knowingly give false information in a document or information 
submitted to the Board for purposes of this Act.

(2)
A person who contravenes subsection (1) commits an offence and is liable on conviction to a fine not exceeding three thousand emalangeni or to imprisonment for a period not exceeding six months, or to both.

Regulations.

30.


(1)
 The Minister may, on the recommendation of the Board, make regulations with regard to a matter that is to be prescribed and to ensure proper implementation of the objectives of this Act.


(2) 
Without limiting subsection (1), regulations may -

(a)
Make different provisions in respect of different sectors of the economy and for different components of the broad-based 
empowerment policy;

(b) 
Provide for fines not exceeding ten thousand emalangeni or for imprisonment not exceeding three years, or both, for a contravention of the regulations; and

(c)
Provide for the cancellation of the registration of, or the incentives 
or benefits to, a company or an institution which is not implementing broad-based economic empowerment programmes or in which the implementation of the broad-based empowerment programme, is not being effected or has ceased.

SCHEDULE

(Under section 4(2))

ADMINISTRATIVE PROVISIONS

Proceedings of Board.

1.
(1)
 Subject to this Act, the Board shall regulate its own procedure.


(2) 
Seven Members shall form a quorum at a meeting of the Board.


(3) 
There shall preside at a meeting of the Board -


(a)
The Chairperson; or

(b)
In the absence of the Chairperson, the Vice Chairperson, or in the absence of both the Chairperson and the Vice Chairperson such Member as the Members present may elect for the purposes of that meeting.

(4)
A decision of the Board on a question shall be by a majority of the Members present and voting at the meeting and, in the event of an equality of votes, the person presiding at the meeting shall have a casting vote in addition to the deliberative vote of that person.

(5)
The Board may invite a person, whose presence is in the opinion of the Board desirable, to attend and to participate in the deliberations of the meeting of the Board, but such person shall have no vote.

(6)
The validity of any proceeding, act or decision of the Board shall not be affected by a vacancy in the membership of the Board or by a defect in the appointment of a Member or by reason that a person not entitled to do so took part in the proceedings.

Committees.

2.


(1)
The Board may, for the purpose of performing the functions of the Board under this Act, establish such committees as the Board considers necessary and delegate to any of those committees such of the functions of the Board as the Board considers appropriate.

(2)
Without limiting subsection (1), the Board shall establish a special empowerment committee for purposes of carrying out the functions of the Board relating to empowerment effectively and for reporting to the National Assembly through the Minister.

(3)
The Board may appoint as members of a committee persons who are or are not Members, except that at least one member of a committee shall be a Member, who shall be chairperson of the committee.

(4)
A person serving as a member of a committee shall hold office for such period as the Board may determine.

(5)
Subject to a specific or general direction of the Board, a committee shall regulate its own procedure.

Disclosure of interest.

3.


(1)
If a person is present at a meeting of the Board or a committee at which a matter in which that person or the spouse of that person is directly or indirectly interested in a private capacity is the subject of consideration, that person shall, as soon as is practicable after the commencement of the meeting, declare interest and shall not, unless the Board or the committee otherwise directs, take part in a consideration or discussion of, or vote on, a question touching that matter.

(2)
A disclosure of interest made under subsection (1) shall be recorded in the minutes of the meeting at which the disclosure is made.

(3) A person who contravenes subsection (1) commits an offence and is liable, on conviction, to a fine not exceeding six thousand emalangeni or to imprisonment for a term not exceeding one year, or to both.

Immunity of Board or committee.

4.


An action or other proceedings shall not lie against a  member of a committee, member of staff, agent or representative of the Board for or in respect of an act done or omitted to be done in good faith in the exercise or purported exercise of the functions of the Board or a committee.

Prohibition of disclosure of information.

5.


(1)
A person shall not, without the consent in writing given by, or on behalf of, the Board, publish or disclose toany other person, otherwise than in the course of the duties of that person, the contents of a document, communication, or information which relates to, and which has come to the knowledge of that person in the course of, the duties of that person under this Act.

(2)
A person who contravenes subsection (1) commits an offence and is liable, on conviction, to a fine not exceeding six thousand emalangeni or to imprisonment for a term not exceeding one year, or to both.

(3)
If a person having information, which to the knowledge of that person has been published or disclosed in contravention of subsection (1), unlawfully publishes or communicates that information to any other person, that person commits an offence and is liable, on conviction, to a fine not exceeding six thousand emalangeni or to imprisonment for a term not exceeding one year, or to both.

Funds of Board.

6.


(1) 
The funds of the Board shall consist of such moneys as may -

(a)
Be appropriated by Parliament for the purposes of the Board;

(b) 
Be paid to the Board by way of fees, grants or donations; and

(c) 
Vest in or accrue to the Board.


(2) 
The Board may, subject to the approval of the Minister -

(a)
Accept moneys by way of grants or donations from any source; and

(b)
Raise by way of loans or otherwise such moneys as the Board may require for the discharge of functions of the 
Board.


(3)
These shall be paid from the funds of the Board -

(a) 
The allowances of the Members;

(b)
Such reasonable travelling, transport and subsistence allowances 
for the Members and members of a committee, when engaged in 
the business of the Board or of a committee, at such rates as the 
Board may determine; and

(c)
Any other expenses incurred by the Board or a committee in the performance of the functions of the Board or of a committee.

(4)
The Board may, subject to the approval of the Minister responsible for finance, invest, in such manner as the Board considers appropriate, such of the funds of the Board as the Board does not immediately require for the performance of the functions of the Board.

Financial year.

7.


The financial year of the Board shall be the period of twelve months ending on 31stMarch in each year. 

Accounts.

8.


(1)
The Board shall cause to be kept proper books of account and other records relating to the accounts of the Board

(2)
The accounts of the Board shall be audited annually by the Auditor-General or by an independent auditor appointed by the Board with the approval of the Auditor-General.


(3)
The fees or expenses of the auditor shall be paid by the Board.

Annual report.

9.


(1)
As soon as is practicable, but not later than 90 days after the end of the financial year, the Board shall submit to the Minister a report concerning the activities of the Board during the financial year.

(2)
 The report referred to in subsection (1) shall include information on the financial affairs of the Board.

(3)
There shall be appended to the report -

(a)
An audited balance sheet;

(b) 
An audited statement of income and expenditure; and

(c)
Such other information as the Minister may require.

(4) 
The Minister shall, not later than seven days after the first sitting of the National Assembly next after receipt of the report referred to in subsection (1), lay the report before the National Assembly.
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